This study first analyzes the content of 122 appellate court decisions in which expert witness testimony on the characteristics of sexually abused children is challenged. The nature of the testimony, the identity of experts, and the patterns of judicial response to this testimony are both quantitatively and qualitatively examined. The study then reviews the concerns raised by the clinicallscientific community about the validity of this behavioral syndrome testimony and the role of the therapist as expert. The gulf between the judicial community and the clinicallscientific community is addressed. Alternative forms of expert testimony that more closely meet the criteria of both communities are suggested.
Prosecutors are faced with a frustrating problem in child sex abuse cases. Often they must prove a case with no corroborative evidence, no wimesses, and a victim who is reluctant or unable to testify against the defendant. Sometimes that victim is less than five years old. Even when the victim does testify, the nature of the testimony may be halting and/or inconsistent and may completely contradict pretrial testimony.
In juvenile and family courts the evidentiary problems are similar, although the constitutional protections afforded the Q 1992 by Federal Legal Publications, Inc. defendant are not at issue. The goal is to protect the child in a dependency action or custody dispute, rather than to prosecute the alleged abuser, but the trial judge must still rely upon a child witness, often with no corroborating evidence. While the possible outcome for the suspected abuser is not prison in this court, the stakes are high. The result could be a parent's loss of access to his or her child and a lifelong social stigma as a child molester.
To help overcome their evidentiary problems, prosecutors and juvenile and family courts rely increasingly on expert witness testimony. In addition to medical witnesses who testify as to the physical symptoms of abuse if there are any, mental health professionals-clinical psychologists, psychiatrists, and social workers-are called upon.
These mental health experts usually offer two kinds of testimony. First, they may testify, based on their experience and training, that they consider a particular child to fit the profile of a sexually abused child. To prepare for this testimony the expert interviews the child extensively, often with the help of an anatomically correct doll, notes symptoms and behavior patterns, and formulates a diagnosis. This evaluation is sometimes derived over the course of several sessions of therapy. The parents and others who have observed the child may be questioned as well. The expert may claim that the child fits the particular characteristics of a specific syndrome associated with sexually abused children, or that the child fits a looser description of characteristics often found in sexually abused children. Often the expert will not reach this conclusion directly, but will recite the characteristics of an abused child and then describe most of the same characteristics that he has observed with this particular child witness.
The second kind of expert testimony addresses only the general characteristics of a sexually abused child, but not the behavior of a particular child. With this kind of testimony, the expert, almost always a clinician, may or may not have evalu-ated the child and addresses general clinical patterns observed by himself and others in sexually abused children.
Here also, the testimony may be presented as a specific syndrome or more loosely described as general behavioral characteristics of a sexually abused child.'
In addition to testimony regarding the characteristics of sexually abused children, a few experts also offer their opinion on the characteristics of the abuser. These opinions are not based on interviews, but rather offer sociological theories, sometimes with statistical support, on the common characteristics of abusers of children.
Behavioral syndrome testimony in child sex abuse cases has provoked serious controversy in the courts, 2 with contradictory appellate court decisions as to its admissibility within the same jurisdiction. 3 Although testimony regarding the characteristics of sexually abused children is quite recent (within the last 10 years), a fairly large body of appellate court decisions (122 identifiable at the time of this writing) has developed rulings on its admissibility. 4 It is now possible to discern definite patterns of expert testimony that are challenged on appeal and of appellate courts' acceptance and rejection of this testimony, as was not possible with the earlier, seemingly randomly inconsistent decisions of the first few years.
The following material is organized into four parts. Part one will examine these 122 appellate cases (both criminal and civil) to investigate the nature of the expert testimony and the kind of expert delivering the testimony that the appeal courts face. Particular attention will be paid to the wide range of characteristics that are put forth by experts, and to the background and training of the experts. Part two will analyze these appellate courts' responses to the expert testimony and to the qualifications of the experts, with particular attention to patterns of judicial admission and exclusion and their relationship to evidentiary standards. Part three will examine the scientific status of this diagnostic category within the context of the clinical community, and also probe the role of the expert as both therapist and fact finder. Finally, part four will explore the possibility of alternative expert testimony by scientists who are researching children's eyewitness abilities with regard to memory, suggestibility, fantasy, and ability to recall at different developmental stages.
Expert testimony regarding characteristics of sexually abused children
Method A keyword search of both the WEsTLAW and LEXis complete state and federal databases from 1980 to the present was undertaken and cross-checked. The keyword descriptors employed were "expert witness" and "sex abuse." All cases that dealt with adult sex abuse were eliminated, as were all cases where the expert's testimony was not an issue on appeal. Cases dealing only with expert medical testimony or with hearsay testimony were also eliminated. It should be noted that WESTLAW, because of its extensive headnotes, yielded more cases than LEXis.
The sample of 122 cases selected by this search was coded to describe the grounds for appeal, the identity of the experts, the nature of expert testimony described, the judges' decisions, and the judges' reasons.
There are several limitations to this data set. The information is gathered only from these appellate reports. The identity of the experts and the nature of the expert testimony reported in these appellate decisions may not be an accurate representation of expert testimony at the trial court level, since most trial court decisions are not appealed or terminate with acquittals. In addition, not all the appellate court decisions describe the expert testimony presented at the trial. Nor can this data set fairly represent how often trial courts admit or exclude experts, or how they make their decisions.
The characteristics
Syndrome testimony Nevertheless, this sample is representative of appellate court judges' responses and reasoning and probably fairly represents the nature of the expert testimony and the identity of the experts they must deal with on appeal. Only by examining the trial court transcripts for each of these 122 cases could the nature of the expert testimony be known for certain.
Seventy-three of the 122 appellate cases that responded to challenges of expert witness testimony specified the characteristics offered by the experts in their trial court testimony. This testimony was either applied to a specific child or presented as a general description of the behavior of sexually abused children. The characteristics and the way they are labeled vary widely, and there are significant contradictions among experts.
Many of the earlier cases label the characteristics they present as the child sex abuse accommodation syndrome (CSAAS) or some variation of that term (see Table 1 ), and, they often mention Roland Summit, the psychiatrist who is generally credited with formulating this syndrome to describe intrafamilial sex abuse.' The five characteristics that Summit noted and that are still frequently mentioned, even when not identified as CSAAS, are: secrecy, helplessness, accommodation, fear of disclosure, and retraction. In later cases the term CSAAS or its variations is less frequently noted, and most experts describe their testimony generally as characteristics of sexually abused children. This may well be a response to the refusal of some courts to admit the CSAAS on the grounds that it lacked scientific reliability as evidenced by its exclusion from the DSM-III-R, the diagnostic manual of the American Psychiatric Association. A few of the more recent cases move away entirely from sexual abuse classifications and instead refer to the post-traumatic stress syndrome, or PTSD, which is included in the DSM-III-R. 6 This testimony emphasizes the reluctance of children to report the event immediately or at all.
In this analysis of characteristics specified by the experts in their testimony, by far the largest cluster involves denial or reluctance to report that the event occurred. And yet this behavior is offered affirmatively to prove that the event did in fact occur. Delayed reporting (21) , retraction/recantation (19) , conflicting and inconsistent accounts (14) , are all presented by the experts as characteristics of sexually abused children (see Table 2 ).
The anomaly of this central core of descriptors is that children are believed only when they disclose sexual abuse and disbelieved when they deny or change their stories. Their very denials strengthen the expert's belief in their abuse.
On the other hand, 15 experts testified that sexually abused children do not lie about their abuse, and six stated that consistency in accounting is characteristic of sexually abused children. There are other contradictions as well. The second largest category of descriptors deals with the child's sexual behavior. While 14 experts cite inappropriate knowledge of sex and sexual preoccupation as characteristics of an abused child, a few (six) believe naivete and aversion to sexual matters are marks of abuse. Likewise, in two of the cases fear of men was recited as a trait of an abused child, whereas two experts testified that a desire to protect or to continue to see the abuser was consistent with abuse. In yet another contra- The experts Interaction of expert with child witness diction, pseudomaturity was cited by two experts as evidence of sexual abuse, while one expert cited emotional immaturity.
In addition, many experts described emotional or acting-out behavior consistent with sexual abuse that may be considered typical of many children at some point. These general characteristics include depression and anxiety (15), anger (5), regressive or withdrawn behavior (12) , sleep or eating disorders, including nightmares and bedwetting (24) , and behavioral problems such as running away, problems at school, and other forms of acting-out behavior (17).
This examination of characteristics offered by expert witnesses in this sample indicates, at the least, an imprecise behavioral profile with a number of critical contradictions. Part of the reason that these characteristics are so contradictory and diverse may be that the expert is tailoring the list to suit a particular child. For example, in State v. Myers, 7 the court allowed testimony that the child was abused because she showed symptoms such as fear, confusion, poor motherdaughter relationship, fear of men, nightmares with assaultive conduct, and sexual knowledge beyond her years. On the other hand, the expert in Ward v. State' testified that a child could show signs of abuse by sexual behavior, passiveness or aggressiveness, changes in eating habits, underachievement, sleep disturbances, or depression.
Nearly all the experts have a clinical orientation, with social workers (all are L.C.S.W.s or A.C.S.W.s) the largest group, closely followed by clinical psychologists (Ph.D.s) and trailed by counselor/therapists, psychiatrists, and physicians (M.D.s). All other groups are sparsely represented (see Table  3 ).
In those instances (128) where the interaction of the expert with the child was noted in the appellate court decision, the great majority of experts interviewed the child (86.7%), while a large group among those who interviewed the child (45.9%) treated the child as well. Twenty-three experts specified that they employed anatomical dolls in their interview.
Most of the experts are therapists, with a significant number serving as the therapist for that particular child witness. In qualification discussions, many mentioned workshop attendance but no independent research (with the exception of Roland Summit, who is identified in three cases). Note: There is more than one expert in many cases.
Judicial response to expert testimony
A pattern of appellate court acceptance and rejection can be identified. In the 122 cases examined, there is an overall trend in favor of admission of expert testimony (67 courts admitted testimony, 44 excluded testimony, 11 admitted in part and excluded in part). Usually these appellate courts take expert testimony at face value. They do not attempt to evaluate the content of expert testimony or to analyze its reliability. They question its acceptance by the relevant scientific community infrequently, and they rarely question the credentials of the mental health professionals who present themselves as experts.
Rather, these appellate courts are inclined to judge broadly that the testimony is helpful to the trier of fact or that it inter-feres with the decision-making of the trier of fact (judge or jury) to determine the credibility of the child. They are more likely to approve testimony offered on rebuttal than direct testimony. They are not inclined to create any bright-line rules for admission, and they provide little reasoned analysis.
In making their judgments, these appellate courts are guided by the Federal Rules of Evidence or their state's version of them. According to Rule 702, "If scientific, technical or other specialized knowledge will assist the trier of fact to understand the evidence or to determine a fact in issue, a witness qualified as an expert by knowledge, skill, experience, training, or education may testify thereto in the form of an opinion or otherwise." 9 This rule is balanced by Rules 401 and 403, which insist, respectively, that the evidence must be relevant and that it must not create a substantial likelihood of undue prejudice by confusing the issues or misleading the jury. Over and above these specific guidelines regarding expert witnesses, there is the well-established general rule that the issue of credibility is the sole province of the jury. "It is hornbook law that the credibility of a witness and the weight to be given his testimony rests exclusively with the jury."to
In addition to these broad rules, some jurisdictions have adopted the more stringent Frye test," which permits expert testimony only where the trial court has found that the scientific principle or discovery underlying the testimony is "sufficiently established to have gained general acceptance in the particular field in which it belongs." 2 Challenges As noted in Table 4 , expert testimony is challenged on sevto expert eral grounds. Overall, the pattern of response by these appeltestimony late courts favors admission of testimony that claims that a particular child exhibits signs of sexual abuse or offers general characteristics of sexually abused children. On the other hand, specific syndrome testimony (most often CSAAS) is not usually admitted (33.3%) when challenged, nor is testi- Note: Cases may have more than one basis for admission/non-admission. Totals will be more than 100% of total cases. mony based on observations with anatomical dolls (28.6%)."
Courts are particularly disapproving of testimony that children don't lie about abuse (25% admission) and are adamantly opposed to testimony that offers characteristics of abusers (7.1% admission).
The largest number of challenges to expert testimony are directed at testimony that matches behavioral characteristics of sexually abused children to a particular child. However, most of these appellate courts concluded that this testimony was properly admitted. The single most important concern of the courts that rejected this testimony was not the accuracy of the testimony or the qualifications of the experts, but that the experts had been too conclusory about a particular child witness telling the truth (see Table 5 ).
The language of their reasoning varies, but the accepted argument is that expert testimony may not be admitted to "tell the jury who is correct or incorrect, who is lying and who is truthful."' 4 Other courts express this testimony as a contradiction to Federal Rule 702, since an expert's conclusory opinion is of no assistance to the trier of fact.' s General characteristics of sexually abused children
The majority of courts, however, allow the expert's testimony, generally stating that it is within the trial court's discretion or that the testimony is helpful. The Supreme Court of Hawaii, the first court to allow this testimony, explained that the expert's opinion regarding the complainant's credibility logically followed from his testimony about the behavior of sexually abused children. Therefore, the testimony respecting the credibility of the complainant "cannot be considered to be substantially more prejudicial than the testimony which led to the conclusion." 16 Courts admit or exclude testimony limited to a description of general characteristics of sexually abused children more often on rebuttal than direct testimony (nine admissions on direct, 12 on rebuttal). This most often occurs when a child's testimony is inconsistent and the expert is called upon to recite that characteristics of inconsistency and denial are common to sexually abused children.
A few appellate courts believe it is more acceptable to admit testimony on general characteristics not applied to a particular child. "While general characteristics testimony may merely inform jurors that commonly held assumptions are not necessarily accurate and allow them to fairly judge credibility, courts have found that when the expert testifies as to the particular child's characteristics or credibility, there is an These appellate courts are less likely to admit testimony about the behavior of sexually abused children that is specifically titled "child sex abuse accommodation syndrome" (CSAAS) or some version of this title than they are a more flexible list of descriptors with no title. Some courts challenge the scientific reliability of the syndrome on the basis that it is not recognized as a diagnostic category by the American Psychiatric Association or the American Psychological Association. As the court observed in Sara M.:
The Third District concluded the evidence adduced at the jurisdictional hearing failed to meet the Kelly-Frye Standard. The psychologists testified the syndrome is neither included in the Diagnostic and Statistical Manual of Mental Disorders (DSM-III-R) of the American Psychiatric Association nor recognized by the American Psychological Association or other professional organizations. The psychologists described the syndrome as being in the beginning stages of development and acceptance."
Although the American Psychiatric Association's diagnostic system does not recognize the CSAAS or any other diagnostic profile of the sexually abused child, the DSM-III-R does recognize post-traumatic stress disorder (PTSD), and at least one court made this distinction in allowing testimony labeled PTSD about a child's reluctance to admit that sexual abuse had occurred. 9 And yet, some courts do not seem troubled by this lack of acceptance in the relevant scientific community and readily accept syndrome testimony.2
When directly challenged on this issue, most of these appellate courts (two admissions, seven exclusions) refuse to admit testimony that a child's play with anatomical dolls reveals evidence of sexual abuse. This technique, widely used by therapists to aid in assessing whether a child has been sexually abused, is sometimes challenged under the Frye rule as a
Children never lie about sex abuse
Characteristics of defendant/abuser
The rebuttal exception new scientific principle not "sufficiently established to have gained general acceptance in the particular field in which it belongs."'" The court in In re Amber B. reversed a dependency adjudication based on dolls-assisted testimony, arguing that "The purpose [of the California version] of the Frye rule is to prevent factfinders from being misled by the 'aura of infallibility' that may surround unproven scientific methods."
Most of these appellate courts reject testimony that children don't lie about sex abuse (three admissions, eight exclusions). Some reason that this testimony is conclusory as to the credibility of the child and therefore invades the province of the trier of fact. In People v. Snook" the social worker expert testified that "general attitudes, accepted attitudes as far as the literature concerning child abuse is that children tend not to fabricate stories of sexual abuse and in giving reports tend to reproduce their experiences." Even this qualified statement was considered invasive of the jury's role.
In more recent cases, testimony of this kind is uncommon.
Presumably experts have learned that this testimony will be unacceptable. Testimony that may be acceptable, however, is that children of a particular age lack the capacity to relate incidents of sexual abuse if they have not experienced them.2
Courts are adamant in their refusal to admit testimony regarding the characteristics of sexual abusers on the grounds that it is too prejudicial to the defendant (92.9%). In State v. Maule the court rejected testimony that most child abuse cases involve biological fathers because the testimony was not intended to explain sexual abuse so much as to implicate the defendant.
While many of these appellate courts are reluctant to allow expert testimony offered affirmatively, they often willingly and even enthusiastically admit expert testimony to rehabilitate the credibility of the witness who has been attacked by the defense. Twenty-seven courts admitted expert testimony on rebuttal, while only seven rejected it (see Table 6 ). Courts that reject affirmative testimony sometimes express in dicta that they would have allowed it for the purpose of rehabilitating the child witness. Some courts find that expert opinion is inappropriate when it goes to witness credibility if the witness's credibility has not been attacked or put in issue. It will therefore be excluded when ". . . there is insufficient evidence that the victim's character for truthfulness had been directly attacked by the defense.'" 
I
While there is an element of fair play in allowing expert testimony when the child's credibility has been attacked, there are several problems with how these appellate courts handle the rebuttal exception. They allow expert witness testimony on recantation, which associates the child's behavior with a syndrome used to diagnose sexual abuse, and opportunity for rebuttal becomes an open window through which all kinds of testimony not allowed on direct testimony is thrown.
The typical rebuttal situation occurs when the defense points out that the child delayed, sometimes for months or even years, in telling about the alleged incident of abuse, or that the child recanted regarding the original accusation of abuse. For example, in State v. Middleton 2 a 14-year-old girl reported that her father had raped her. Within one week she made consistent reports to her mother's friend, a Children's Services worker, a doctor, the police, and the grand jury. Six weeks later she recanted in front of her mother, the father's attorney and another witness. When evidence of the child's change of story was brought forth at trial, the expert was then allowed to explain this supposedly incomprehensible behavior by testifying that a common characteristic of sexually abused children is denial following an allegation of sexual abuse, presumably out of fear of the abuser. The Middleton court stated on appeal: If a complaining witness in a burglary trial, after making the initial report, denied several times before testifying at trial that the crime had happened, the jury would have good reason to doubt seriously her credibility at any time. However, in this instance we are concerned with a child who states she has been the victim of sexual abuse by a member of her family. The experts testified that in this situation the young victim often feels guilty about testifying against someone she loves and wonders if she is doing the right thing ... . Explaining this bizarre behavior by identifying its emotional antecedents could help the jury better assess the witness' credibility.
2
Although there is an element of fairness in allowing the expert to counter charges by the defense that recantation indicates lying, the anomaly is that recantation is presented as a characteristic of a sexually abused child, thereby not just convincing the jury that this kind of delay for a child is explainable (as it could be by other theories, as noted in part four), but that it is a characteristic of a sexually abused child. This provides a form of "linkage" that, it could be argued, is highly prejudicial.
Perhaps even more problematical is that the expert's testimony is often not limited to the fact of recantation. In Allison v. State the child witness was not accused of recantation, but rather of fact complicity with her mother in creating the story. The court then allowed the experts to bring in a very wide range of testimony, with no regard to its reliability, that had little to do with complicity.
In People v. Gray 0 the nine-year-old child was initially reluctant to disclose the alleged acts of lewd behavior perpetrated by her stepfather and was initially inconsistent in her account, naming a stranger, not her stepfather. The expert witness was permitted to testify that "there are certain behavioral traits seen in molestation victims; i.e., delayed reporting, fear of disclosure, accommodation in the sense of outward affection toward an adult a child also fears, and increased likelihood of immediately reporting a stranger rather than a family member." 31 In this case the allegation was brought by the girl's father in the course of a child support battle, while the girl's mother reported that the girl had a very good relationship with the stepfather and had shown no signs of emotional distress.
Civil v. Appellate courts in some jurisdictions argue that there should criminal be a more relaxed standard for the acceptance of expert testimony in civil cases, since the constitutional rights of the defendant are not at stake. In one New York custody case, the court observed: ". . . an overriding point to remember is that it is. . . appropriate to err on the side of admissibility rather than inadmissibility . . . a criminal case might require the opposite caution and that the defendant not bear the burden of the effect of unreliability. 32 The appellate court decisions dealing with civil cases in this study display a similar rate of admission (57.15% admission for civil, 58.65% for criminal) as the criminal cases. However, the smaller number of civil cases on appeal in this study make this comparison difficult. The disparity in numbers more likely reflects the higher rate of criminal over civil appeals, not the fact that experts are used less frequently in civil cases.
The courts' There were 11 challenges to the qualifications of the experts responses to testifying; all challenged social workers. Social workers as the experts' expert witnesses are a relatively new phenomenon in courtqualifications rooms. In six of the appellate court decisions in our sample, the qualifications of the social worker are the only issue on appeal, and in five they are only one of the issues on appeal.
In only two cases did the challenges succeed in reversing the conviction, and in both of these cases the issue was not testimony about the characteristics of sexually abused children. In State v. Maule 33 the testimony was about the characteristics of sexual abusers, and the court found that no expertise was established. In the second reversal, both a social worker and a policeman testified as to the veracity of the child. The court reasoned that the trial court had not qualified them as expert witnesses, and that as lay witnesses they could testify only as to events they had witnessed.34
The majority of the decisions, however, are accepting of and even enthusiastic about social workers as expert witnesses.
As the court observed in Brewington v. State, 35 "Appellant's object is tantamount to asserting that on the issue of how a watch works one would have to call a chemical engineer as opposed to a watchmaker."
In citing the qualifications required for an expert witness testifying in this area, the courts mentioned experience far more often than any other factor (11 references). Education in the field of social work was second (six), while training in the area of sexual abuse was noted by only four courts.
Professional concerns about expert testimony regarding the characteristics of sexually abused children
The data in this study demonstrate that these appellate courts are concerned with the form in which the expert testimony is presented-i.e., not presented as a specific syndrome, or offered on rebuttal rather than affirmatively-but are reluctant to look beyond the form to examine critically the content of the testimony or the standing of this diagnostic tool within its professional community. The data also indicate that courts are unconcerned about scientific training and are willing to accept the testimony of expert witnesses as long as they have had significant clinical experience. They do not question the relationship of the expert with the child.
The reluctance of most of these appellate court judges to go beyond the form of the testimony may indicate their lack of knowledge about social science research. Hafemeister and Melton," in a study of the impact of social science research on the judiciary, found that "with the exception of a few judges who 'specialize' in cases involving scientific expertise, reliance on social science is still largely a 'liberal' practice of judges who have an expansive view of the judiciary's role in shaping legal doctrine and protecting disenfranchised groups." This finding may help to explain the reluctance of appellate court judges in this study to examine critically the scientific validity of the behavioral characteristics presented by the experts in these cases.
The behav-The American Psychiatric Association does not include the ioral charac-sexually abused child syndrome in its diagnostic manual, the teristics of DSM-III-R. This fact was noted by three appellate courts in sexually their reason for excluding the expert's testimony (see Table  abused 5) . This omission reflects the controversy in the clinical comchildren munity regarding the validity of a universal symptomology of sexual abuse. As one author writes: It is impossible to make a general statement about the effects of sexual abuse on children. Children react differently to different situations depending on a number of variables that may be operating at the time of occurrence. . . . children who are sexually abused are not special children with special characteristics: they are not victims of one particular offense, nor do they sustain identical injuries. Their role in the abusive situation, their disclosure of the incident, their relationship to the perpetrator, and their reactions, both longand short-term, all differY
In fact, the original intent of classifying the behavioral characteristics of sexually abused children was not to test the child's credibility, but to aid the therapist in providing appropriate treatment. Roland Summit, who is credited with formulating the child sexual abuse accommodation syndrome, stated explicitly that his goal was not to formulate a sex abuse "test"; rather, [the] purpose of this paper then, is to provide a vehicle for more sensitive, more therapeutic response to legitimate victims of child sexual abuse and to invite more active, more effective clinical advocacy for the child within the family and within the systems of child protection and criminal justice (p. 177).
The appellate courts in this study are somewhat more critical of the scientific validity of testimony based in part on the use of anatomical dolls, with seven courts citing this as a reason for excluding expert testimony (see Table 5 ). The use of anatomical dolls by the experts to elicit the child's testimony was specifically noted in a number of cases in this study (23).
The widespread use of sexually anatomically correct dolls by therapists is currently under question in the scientific community. Whites and Boat and Everson 4 found that the dolls stimulated demonstrations of sexual abuse with nonabused children, and Levy 4 ' maintains that there is neither a theoretical nor an empirical basis for drawing any conclusion about what a given child's play with the dolls means. In addition, Levy maintains that because the dolls purport to be a scientific demonstration, it establishes a false "aura of infallibility."
Again (as with the child sex abuse accommodation syndrome), the use of anatomically correct dolls may be appropriate as one of the tests used to examine children for the purposes of therapy, while falling short of the scientific reliability required for legal fact-finding. 42 The experts As described in this study, almost all of the experts (86.7%) interviewed the children. A majority (68.8%) examined them sufficiently to claim that a particular child exhibited characteristics of a sexually abused child. A large group (45.9%) among those who interviewed the child treated the child as well. This study identifies the great majority of these experts as therapists, not research scientists or criminal investigators (see Table 3 ).
Garbarino et al. have criticized the use of therapists to investigate a child's credibility, claiming that a therapeutic approach is conducive to eliciting a response and to dealing with the subjective reality of the child, but not to determining credibility. One court in this study 43 considered the testimony of expert witness Roland Summit on the CSAAS reversible error, arguing: On the one hand is the need to care for and treat an abused child and the need as a treatment device to accept as true his report, whether truthful or not; and on the other hand the preservation of the constitutional right to presumption of innocence in a criminal case. "
The neutrality of the expert is a concern for the professional community as well. The APA Ethical Principles warn psychologists to "avoid relationships that limit their objectivity or create a conflict of interest." 45 Although not noted by any appellate court in this study, the fact that many of these experts were acting as therapists for the child they were testifying about could be seen as breach of their professional neutrality. According to this study, only 13.3% had no contact with the child at all.
The controversy within the scientific and clinical community suggests that the therapist carries more influence as an expert, and is more persuasive to the jury, than is justified by the level of acceptance of this sort of evidence in his or her professional community. The response of the courts in this study indicates that there is a critical gulf between the scientific community and the judiciary. Judges are not willing and probably not able to critically evaluate the appropriate role of the expert or the reliability of the testimony offered.
Alternative expert opinions
Although the appropriateness of expert testimony on the behavioral characteristics of sexually abused children may be both legally and scientifically questioned, there may be a valid role for a different kind of expert and a different kind of testimony based on scientific knowledge about the capabilities of child witnesses. The trend is to introduce a presumption of competence for children as witnesses. 46 The American Bar Association's National Legal Resource Center for Child Advocacy and Protection has proposed rules that would require the trier of fact (judge or jury) to evaluate a child's testimony as it would any testimony. This sometimes presents problems for the trier of fact, who must evaluate the credibility of a witness whose testimony may be inconsistent, incomplete, and easily shaken upon cross-examination.
There is now a fairly large and growing body of scientific literature on the subject of abilities of children as eyewitnesses, not just in sex abuse cases, but under all circumstances. 7 This research presents a complex picture of the child witness, who is not simply a miniature adult, but has strengths and weaknesses that change over time.
The studies have the advantage of being controlled experiments performed by research scientists rather than clinical observations made by clinicians. The experiments trace the abilities of children through their developmental phases and define their abilities at different ages. There are some contradictory findings among the researchers, and many questions are supported by only fragmentary research. And, of course, the experimental settings cannot reproduce the trauma of witnessing a crime or of being the victim of a crime. Nevertheless, there are several areas of research findings that could provide guidance to the trier of fact who is attempting to assess the testimony of a child witness.
Recantation
This guidance would not be as prejudicial to the alleged abuser as testimony regarding the characteristics of the abused child, since it does not deal with the fact of abuse and does not focus on a particular child. In fact, the expert would not interview the child at all, thereby maintaining scientific neutrality. Instead, this testimony would facilitate a general understanding of a child's testimony, leaving the determination of the child's credibility regarding the fact of abuse squarely with the trier of fact.
As noted earlier in this article, a major application of the child sex abuse accommodation syndrome and its variations is to provide an explanation of why children often recant their allegations of sexual abuse. By using syndrome characteristics to explain recantations, the act of recanting becomes associated as one of the characteristics of a sexually abused child. There are, however, other explanations for recanting that would facilitate understanding the child witness but not require the trier of fact to conclude that sexual abuse occurred.
For instance, social cognitive theorists have conducted experiments to show that children tell the truth about a particular event depending upon what they expect to happen as a result of the information they offer. In one such experiment" 8 a trusted male instructor broke a glass and used several different techniques-reward, threat, concern, trick and controlto persuade his threeand five-year-old subjects to conceal his action. The three-year-olds were more likely to report the adult's transgression when the appeal was reward (88.9%), concern (77.8%), or trick (70%). In response to a threat, however, 50% would not reveal the truth. On the other hand, the five-year-olds responded equally to the threat and to the reward, with 37.5% refusing to report the broken glass. Fiveyear-olds were slightly more likely to report the incident if simply instructed not to tell (50%) or the appeal involved concern (62.5%). When the appeal was to trick another experimenter, 87.5% refused to conceal the truth.
This experiment suggests that inconsistencies may be caused by the procedure of the interviewer and that the age of the child is an important factor.
Memory Adults often believe that children's memories are faulty.
Research indicates that even children as young as four can present reliable testimony. 49 There are caveats, however. When asked to remember past events, children recall less than adults. In a study involving an arm-movement game, researchers found that three-year-olds recalled less about the event than six-year-olds, who in turn recalled less than adults.1 Children are more likely to recall social encounters that are "particularly salient to children." 51 However, it was also found that what they did remember was as accurate as what adults remembered. Therefore, the research suggests that when a child does not have complete recall of an event, it does not mean that the trier of fact should dismiss what he does recall.
Suggestibility The question of children's suggestibility is a sensitive one for the courts. Until the recent imperative of child sex abuse cases, the courts called upon children under ten as witnesses only as a last resort. Researchers are actively studying this issue, 52 and although there are some disagreements, these studies indicate that in some situations children under ten are more suggestible to various kinds of suggestions than adults.
Children also, more than adults, do not like to admit that they do not know something. When faced with a photo lineup in which the target, a photo of a person they know well, does not appear, 71% of all children age three to eight made an identification rather than rejecting the lineup, even though they had been told the correct photo might not be there. 3 Researchers have learned that because children remember less on deliberate recall, they are more dependent upon verbal and nonverbal probings. This provides opportunities for intentional or unintentional suggestions to influence their memory. In addition, children know less about their own memory, are less aware of what they do or do not remember, and are more susceptible to post-suggestion events.M Generally, it is agreed that by the age of ten or eleven children are no more vulnerable than adults to misleading or incorrect information. 55 There is controversy about children between six and ten years old. Some research indicates that they are not more susceptible to accepting misinformation than adults, and other research finds that they are. Children under seven are particularly vulnerable to misinformation about peripheral facts but are more reliable on central events.m Preschoolers are found to be very influenced by the authority of the adult questioning them.
Lying Research about children's lies is proceeding in two tracks. One track investigates deliberate falsehoods, and the other examines the role of fantasy in the child's conscious life.
a. Deliberate While courts are unwilling to admit expert testimony that lies concludes that children never lie about sexual abuse, there is a legitimate area of testimony that would be helpful to the trier of fact regarding the patterns of children's lies at different ages and how these patterns may differ from adults'.
Several recent studies suggest that children can deliberately lie at a much earlier age than believed by most adults. 57 One study 58 found that three-and-a-half to four-year-old preschool children may lie to protect someone they like from punishment. The children were divided into two groups: those who already knew and liked the adult (a "mentor" with whom they had formed a bond) and those to whom the adult was a stranger. Almost half the children lied to protect their mentor; all the children to whom the adult was a stranger told the truth. In other studies, Ceci has identified motives of personal aggrandizement, protecting a loved one, avoiding embarrassment, sustaining a game, and conforming to a stereotype in the lies of very young children. 9 These studies indicate that children lie for many of the same reasons that adults lie.
b. Fantasy While there have recently been robust research efforts in the areas of suggestibility and memory, the investigation of childhood fantasies has been lagging. Fantasy becomes an issue in child sex abuse cases particularly when children testify about ritual abuse or satanic cults.
Freud and Piaget both raised serious questions about the ability of young children to separate fact from fantasy. Freud did not claim that preschool-age children believe their fantasies are real, but he did suggest that their tendency to fantasize reduces their reliability. "The untruthworthiness of the assertions of children is due to the predominance of their imagination, just as the untrustworthiness of the assertions of grown-up people is due to the predominance of their prejudices. ' Freud also introduced the "seduction theory," which posited that the stories his women patients told him of childhood sexual abuse, often perpetrated by their fathers, were memories of childhood fantasies rather than memories of actual childhood experiences." This has been countered by contemporary critics, most notably Masson, 62 who claims that Freud refused to recognize the prevalence of intrafamilial sexual abuse during his time.
Piaget did not identify childhood sexual fantasies. However, he was more pessimistic than Freud about the ability of a child to separate fact and fantasy. He believed that a child has difficulty separating fact and fantasy throughout his whole early childhood. "The child's mind is full of these 'ludistic' (pretend play) tendencies up to the age of 7-8, which means before that age it is very difficult for him to distinguish the truth."O Where do contemporary researchers stand on Freud's and Piaget's theories? It is fair to say that with regard to Freud's seduction theory and Piaget's claim that children cannot separate fact from fantasy before the age of seven, the scientific community would not proffer the general approval required by the Frye test. On the other hand, there is not a large body of experimental research to counter these two highly influential theorists." Freud's clinical observations resist experimental study, and no empirical studies have challenged his claims of sexual fantasies in early childhood. Many researchers, however, have tested Piaget's claims. The study of children's play, involving fantasy and make-believe, has received a great deal of attention. There is a consensus that fantasizing is a cognitive ability that develops gradually from around 18 months throughout the early school years. Although researchers do not believe that young children are as egocentric as Piaget suggested, they are still often said to be less able than adults to clearly separate subjective and objective experiences. Between the ages of three and six, researchers believe, the child's grasp of the difference between pretend and not-pretend develops into a conscious distinction.6
Conclusion
Expert testimony in cases involving sexually abused children is particularly powerful, since there is often no other evidence aside from the testimony of the child. This examination of 122 appellate court decisions, both civil and criminal, reveals that most of these courts are willing to admit testimony regarding the characteristics of sexually abused children, particularly on rebuttal, even when it is applied to a particular child. The expert testimony put forth to describe the behavioral characteristics, as described in these appellate opinions, includes a very wide range of descriptors that are often contradictory in nature and many of which could be symptoms of any disturbed child. Nonetheless, few of these courts question the content of the scientific basis of the testimony, and even fewer question the credentials of the experts or their relationship with the child. Those appellate courts that do reject the syndrome most often do so under the evi-dentiary rule that this testimony goes to the issue of the child's credibility, which can be determined only by the trier of fact.
This article demonstrates that there is a wide gulf between the scientific/clinical community and the judiciary regarding the content of behavioral syndrome testimony and the role of the expert. While these appellate courts are reluctant to look beyond the form to critically examine the content, the clinical and scientific communities are by no means convinced of the scientific validity of the content, particularly outside the context of therapy. While the appellate courts give the experts their complete approval, the clinical community is likely to question the conflict of role between subjective therapist and objective expert.
This study suggests other types of expert testimony that could be helpful to a trier of fact without being highly prejudicial to the defendant in criminal cases or to the suspected abuser in civil cases. This testimony is directed to the capabilities of child witnesses, not to the credibility of a particular child. A growing body of scientific research performed in controlled experiments is beginning to uncover both the strengths and weaknesses of the developing abilities of children as eyewitnesses. Expert testimony discussing the current state of knowledge regarding children's willingness to recall, memory, and suggestibility would help the trier of fact evaluate a child's testimony without addressing the fact of sexual abuse and without reference to a particular child. Notes 1. There is another body of cases in which expert testimony is challenged as hearsay testimony. These cases are not included in this study, since this testimony is technically lay, not expert, witness testimony and the witnesses challenged include mothers, teachers, and other non-experts.
2. Legal scholars are also divided on the admissibility of expert witness testimony in child sex abuse cases. Representative of those who
